of  heaviest  dust  concentration.     In  accordance with  the  stipula-
tion  of   the  parties,   if  properly worn,   the  respirators  would
correspondingly reduce  the  amount  of dust inhaled by 20%,   repre-
senting  the   time   the miners   were wearing  such protection.     It may
reasonably be  inferred  from  this evidence  that the actual respir-
able dust   inhaled  by  the   tailgate  operators,   the  cited  occupa-
tion,   was   about  20%   less   than  the  reported concentrations.

The evidence   in  this  case  thus  shows  that the  longwall  tail-
gate  operators  at  the Cumberland Mine have  in  the past  only rare-
ly  been  exposed  to  respirable dust  concentrations  above  the  2.0
milligram per  cubic  meter  standard.     There  is  also  a  clear  record
at the  mine  of  progressively decreasing concentrations  of  respir-
able dust  as   new dust  suppression  measures  have  been  taken.     No
violations  of  the dust  standard  have  been found since  1982   and
the  average  concentration of  respirable dust  since  then  has  been
below the  proscribed  level.      It may therefore  reasonably  be  infer-
red  that  the  longwall  tailgate operators  will  continue  to be ex-
posed  to dust  concentrations   below  the  proscribed  level  and that
they will  continue   to use  respirators at least part time.     Within
this  framework,   I   find  that  the  assumptions necessary  to  the  risk
determination  made  by Dr.   Hodous  and based  upon  the  cited British
studies  cannot  reasonably be   inferred in this  case.

Accordingly,   on  the  facts of  this particular  case,   I do not
find  that  the  cited violation  is   "significant  and  substantial"
nor  of  high  gravity.      Inasmuch as  the Respondent had  been,   prior
to  the  issuance  of  the  citation  at  bar,   operating  its  longwall
unit generally  in  compliance  with  the  2.0 milligrams  per  cubic
meter standard and  followed  no independent testing procedures,   I
do not  find  it  was   negligent   in  exceeding the prescribed dust
levels   in  this   instance.

In  determining  the  appropriate  penalties  to  be  assessed  in
this  case,   I  am also  considering the evidence that  the  operator
has  continued to  cooperate with  the  Bureau of Mines   in  developing
new dust  control  techniques  at  its  Cumberland Mine,   that  it has
furnished personal  protective  equipment  to each  of  its  mining
crews,   and  has   since   the  date  of  this  violation,   maintained rela-
tively low respirable  dust levels.     I also note  that  the  operator
is  large   in  size  and  has  a moderate  history of  violations.

ORDER

The U.S. Steel Mining Company, Inc., is hereby ordered to
pay the following civil penalties within 30 days of the date of
this decision:
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